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1.1) Insurance and liability

Reference:

 i) Northern Gateway Response to JRP IR No. 9
    Doc. No. A2L4S2

ii) BC Ministry of Forests Land Management Handbook
     http://www.for.gov.bc.ca/hfd/pubs/docs/Lmh/Lmh55part2.pdf

Preamble:

In reference i), in section 9.3, the Panel requested clarification from the 
proponent regarding insurance coverage for liabilities arising from construction 
and operations.

In request 9.3.f), the Panel asked, " Are there any conditions, circumstances 
or exclusions under which the insurance programs identified by Northern 
Gateway in reference i) would not cover the losses and liabilities of Northern 
Gateway and/or third parties? If so, please describe the conditions and 
circumstances and indicate the deductibles that would apply."  

The proponent responded, "Regardless of whether or not insurance covers 
losses and liabilities of Northern Gateway and/or third parties, Northern 
Gateway would make good the damages which it has caused. Recovery of 



these costs under Northern Gateway’s procured insurance programs would 
be governed by the general laws of insurance, the terms and conditions of 
the insurance policies and Northern Gateway’s obligations to its insurers 
regarding the reporting, investigation and adjustment of its incurred costs in 
making good the damages. Examples of material exclusions contained within 
typical insurance policies would be:

-Criminal intent 
-Wilful misconduct or intent 
-Deliberate destruction 
- Intentional violation of any statute, rule, ordinance or regulation 
-Non-compliance with reporting and notification requirements 
-Breach of contract 
-Unfair trade, competition or deceptive acts 
-Nuclear liability 
-War, terrorism, rebellions, civil war or civil strife". (emphasis mine)

In reference ii), the BC Ministry of Forests Land Management Handbook 
states, "When downslope transportation corridors (eg. highways or railways), 
facilities (eg. occupied or unoccupied structures) essential resources (eg. 
registered community, domestic, or commercial watersheds or important 
fisheries), or other concerns may be affected by avalanche initiation from 
logging, the acceptable risk must be more conservative than if timber 
resources alone are affected." (emphasis mine)

In the upper Kitimat River and Hoult Creek valleys there are very large logging 
clear cuts on steep slopes. The proponent intends to locate its pipelines near 
the bottom of these clear cuts. 

Reference i) indicates the proponent may try to avoid paying for damages and 
clean up costs resulting from a spill if they can prove another party is 
responsible.

Reference ii) indicates the Government of BC is cognizant of the damaging 
effects of avalanches and/or debris slides initiating on steep logging clear cuts.

Request:



a) If the Government of BC agrees to liquid petroleum pipelines being 
constructed at the base of large clear cuts on steep slopes, would that not be a 
violation of its own guidelines?  

b) Would this not be an, "Intentional violation of any statute, rule, ordinance or 
regulation", on the part of the Government of BC?

c) Could this allow the proponent to avoid paying for third party damages and 
clean up costs if an avalanche and/or debris slide which initiates in a logging 
clear cut as described in reference ii) causes, for example, a 2,000,000 litre full 
bore diluted bitumen pipeline rupture into Hoult Creek or the Kitimat River?

d) Would not those damages to third parties and clean up costs then be payed 
by the party responsible ?

e) Would the responsible party be the Government of BC for allowing the 
pipelines to be located in areas which violate safe logging practices where 
linear infrastructure may be impacted?

f) If the Government of Canada imposes a decision to allow the proponents 
project over the objections of the Government of BC or the recommendation of 
the Joint Review Panel, would the Government of Canada then be the 
responsible party?  
  

1.2) Environmental Assessment Equivalency Agreement

Reference:

i) Province of British Columbia
   ENVIRONMENTAL ASSESSMENT ACT
   [SBC 2002] CHAPTER 43

ii) Agreement between the National Energy Board and the 
    Environmental Assessment Office of British Columbia

iii) Letter from Robyn Allen to Premier Christy Clark 



Preamble:

In reference i), in section 27.3(f) entitled "Agreements", it states, An 
agreement under this section may establish procedures with another party or 
jurisdiction to cooperatively complete an environmental assessment of a 
project through acknowledging, respecting and delineating the roles of each 
jurisdiction in the process.  

In reference ii), in clause 6 it states, "Either Party may terminate this 
Agreement upon giving 30 days written notice to terminate to the other Party."  

Reference iii) states:

"Dear Premier Clark,

Your government has not spoken out for or against the Northern Gateway 
pipeline proposed by Enbridge Inc., rather preferring to wait until the National 
Energy Review Board process is complete. I am writing to you today to 
explain that, unfortunately the current Northern Gateway environmental and 
public interest process is flawed and as a result the public interest of BC is 
not protected.

The Federal government, as I am sure you are aware, has publicly endorsed 
the project, stated it is in the national interest of Canada, and has 
systematically demonized individuals and groups who oppose the project. 
This behaviour has made a travesty of the necessary arms length relationship 
between government and an independent regulatory body.

As long as there was some sense that the Joint Review Panel (JRP) was 
independent and had the authority to reject the proposal regardless of the 
political pressure imposed by the Prime Minister’s Office, a semblance of due 
process was maintained. That necessary condition was violated when Federal 
Natural Resources Minister Joe Oliver unveiled proposed legislation on April 
17, 2012.

The Federal Government now intends to further weaken environmental 
protection and favour large oil companies operating, primarily, in Alberta. This 
has betrayed any remaining trust in federal energy decisions as they relate to 
the province of British Columbia.

With the overhaul of the environmental assessment rules and process, and 



making final decision on oil pipelines—such as the Enbridge Northern 
Gateway and proposed Kinder Morgan projects—a Federal cabinet 
prerogative, there is no confidence that the Government of Canada will make 
decisions that will be in the best public interest of the residents of this 
province.

A major change in policy in the midst of nation breaking events such as 
Northern Gateway or Kinder Morgan requires deliberate action on the part of 
your Office to protect the public interest trust and rights of BC residents and 
First Nations.

Certainly when the NEB process for Northern Gateway commenced in June 
2010, the BC government thought the JRP would be objective and have the 
power to recommend a binding decision which would reflect the public 
interest of British Colombians and Canadians. I can imagine that the safety 
and efficiency inherent in one independent review body—which the NEB was 
believed to be at the time—and the belief that our public interest would be 
protected were reasons why the Liberal government of BC under the 
leadership of Gordon Campbell, felt it acceptable to sign away our right to 
conduct an environmental assessment under B.C.’s Environmental 
Assessment Act.

During my review of the Enbridge economic documents as part of their 
Application to the NEB, I wondered why there was no real or meaningful 
review of their case by various ministries of the BC government. The 
deliberate intent in the Enbridge documents to increase the price of oil for 
Canadian consumers and businesses, and the lack of concern over the 
impact our petro-currency has on forestry, agriculture, tourism and 
manufacturing, appeared to be glaring examples of an economic case intent 
on presenting only the benefits to the oil industry without due consideration to 
the economic costs for the rest of us. The development of a strategy to export 
raw crude to Asia at the cost of value added jobs and control over 
environmental standards also seemed worthy of provincial comment.

I felt surely, there should be professional economists, paid by taxpayers, that 
would stand up and present a fair picture of the macroeconomic impact rapid 
resource expansion and export has on the economy of British Columbia, not 
to mention the threat to the environment and First Nations rights. That is when 
I discovered that BC had signed away the right to actively assess the project. 
I then understood that not only have you, as Premier, elected to remain silent 
on the issue, but our provincial departments have effectively been muzzled as 
well.



I draw to your attention the Environmental Assessment Equivalency 
Agreement signed between the NEB and BC’s Environmental Assessment 

Office (EAO) on June 21st, 2010. I have attached a link to the agreement for 
your ease of recall.

Essentially the agreement states that the EAO will accept the NEB’s 
environmental assessment for four proposed projects, including the Enbridge 
Northern Gateway Project, which would otherwise have to be reviewed under 
BC’s Environmental Assessment Act. The NEB’s review would be treated as 
an equivalent assessment.

If the province of BC had not signed away its right to the NEB, under the 
terms of the legislation the EAO would have had to undertake a review. 
According to the EAO, it is a “neutral agency that manages the review of 
proposed major projects in British Columbia, as required by the 
Environmental Assessment Act. The environmental assessment process 
provides for the thorough, timely and integrated assessment of the potential 
environmental, economic, social, heritage, and health effects that may occur 
during the lifecycle of these projects, and provides for meaningful 
participation by First Nations, proponents, the public, local governments, and 
provincial agencies.”

We have the power within BC to undertake meaningful environmental 
assessment within provincial jurisdiction, but signed it away. However, not all 
is lost. Clause 6 of the Environmental Assessment Equivalency Agreement 
states: ”Either Party may terminate this Agreement upon giving 30 days 
written notice to terminate the other Party”.

May I recommend that the Government of British Columbia inform the 
Government of Canada that the province is now exercising its right with 30 
days notice in order that it may undertake a proper environmental assessment 
under the terms of the provincial Environmental Assessment Act, for the 
Enbridge project, and it will not entertain signing such an agreement for the 
proposed Kinder Morgan pipeline.

This action will ensure that the public interest of the people of BC will be 
protected and will not be severely curtailed by the actions of the Government 
of Canada favouring primarily Alberta’s oil producers.

Sincerely," (Original Signed by Robyn Allan)

Request:

mhtml:%7BD2EB73B3-9C5D-4995-B3DC-4F94376B3728%7Dmid://00000221/!x-usc:http://www.eao.gov.bc.ca/EAO_NEB_Projects.html
mhtml:%7BD2EB73B3-9C5D-4995-B3DC-4F94376B3728%7Dmid://00000221/!x-usc:http://www.eao.gov.bc.ca/EAO_NEB_Projects.html


Considering the Environmental Assessment Equivalency Agreement between 
the NEB and BCEAA was signed by the Government of BC with the 
understanding that the NEB / CEAA Joint Review Panel members could refuse 
the proponents proposal, and that the JRP's refusal would have to be 
respected by the Government of Canada,
 
a) Will the Government of BC exercise its right to use clause 6 of the 
Environmental Assessment Equivalency Agreement between the NEB and 
BCEAA and give 30 days written notice to terminate the Agreement if Federal 
Legislative changes (estimated to come into effect in June, 2012) outlined in 
reference ii) are passed?

b) If those legislative changes are passed, resulting in the JRP only being able 
to recommend refusal of the proponents proposal, and the Government of 
Canada subsequently decides to allow the Northern Gateway project to 
proceed, does this not violate the Environmental Assessment Act of British 
Columbia were in it states, "An agreement under this section may establish 
procedures with another party or jurisdiction to cooperatively complete an 
environmental assessment of a project through acknowledging, respecting 
and delineating the roles of each jurisdiction in the process. (emphasis 
mine)  


